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INTRODUCTION

The Royal College of Speech and Language Therapists strongly support the use of intermediaries (and other special measures) to support vulnerable people throughout the criminal justice system.  We urge that intermediaries are introduced as a statutory special measure under the 2004 Act (option two).  
The evaluation of the pathfinders in England showed that intermediary referral is most commonly invoked where the vulnerable witnesses has communication difficulties.  Current policy and practice is unsatisfactory, criminal justice practitioners often underestimate the prevalence of miscommunication with vulnerable witnesses and measures are invoked in an inconsistent manner.  There are currently witnesses who do not have a voice, cannot give their evidence and are unable to gain justice.  Failure to adopt intermediaries into the criminal justice system would result in unsatisfactory support to people with communication difficulties.

Benefits of intermediaries 

There is a range of benefits of introducing intermediaries to the Scottish legislative system.  They assist in bringing offenders to justice, they increase access to justice for the witness, they save costs through facilitating efficient use of police time by flagging up at an early stage where it was not feasible for the police to interview the witness, they are of benefit at investigative stage and at trial where they neutrally facilitate communication and enable the witness to give their evidence.  Further the use of intermediary’s positively impacts on criminal justice objectives in relation to public confidence and witness satisfaction.
RCSLT response to the questions posed within the consultation

This response was produced following extensive consultation with Scottish speech and language therapists.
Question 1: 


a) Do you feel that there are currently barriers to communicating effectively with child or adult vulnerable witness in the Scottish criminal justice system?

YES

b) If yes - what do you consider to be the nature and cause of any such barriers? 

The barriers to communicating effectively can be grouped into two main areas, firstly those that are due to the practitioners within the criminal justice system and secondly those that are caused by the inability of the witness to have their voice heard.

1. Criminal justice practitioners
The main barrier to effective witness communication is due to courtroom officials, lawyers and judges lacking of awareness and insight into communication difficulties.  Criminal justice practitioners often have an insufficient understanding of communication difficulties, which results in the collapse of cases.  

2. Communication problems of the vulnerable witness

The criminal justice system is often inaccessible to vulnerable witnesses.  This is for two main reasons.  Firstly vulnerable witnesses have communication difficulties and without assistance (from an intermediary) they are unable to tell their story and have their voice heard in court.  Secondly witnesses have a lack of contextual knowledge and situational knowledge, which leads to increased anxiety and a decreased ability to communicate effectively.

Vulnerable witnesses can have a myriad of complications that can include:

· Problems with understanding verbal comprehension and non-verbal difficulties
· Expressive difficulties 

· Comprehension difficulties

· Inability to understand the consequences 

· Lack of understanding of complex language and concepts

· Difficulties with referring to past events 

c) How could any such barriers be addressed?

Intermediaries should be used as a matter of course for all vulnerable witnesses.

The RCSLT recommends that all criminal justice practitioners are trained to understand communication disabilities, to gain an insight into the complexities involved and to increase their understanding to enable them to communicate simply with vulnerable witnesses.  The RCSLT is developing training for criminal justice practitioners and recommends that training is provided during initially and as part of their ongoing continuous professional development. 
Criminal justice practitioners should be provided with guidance with draws attention to the communication difficulties experiences by vulnerable witnesses. 

Question 2


a) Could better use be made of the court’s powers within the current legal framework to help effective communication between a child or adult vulnerable witness and the court? 

YES

b) If yes, how?

Intermediaries must be introduced by legislation into the criminal justice system to support vulnerable witnesses.  This would ensure that the case whilst in court progresses smoothly without any complications due to the witnesses’ evidence being deemed to lack in in quality.
Question 3

a) Could better use be made of training, guidance and awareness raising in improving communication between the court and child or adult vulnerable witnesses?

YES

b) If yes, how?

Training must be compulsory for all criminal justice practitioners to enable them to gain an insight into the complexities experienced by vulnerable witnesses and the impact of these difficulties.  Training and guidance must focus on the difficulties that vulnerable witnesses have with comprehension, expressive and receptive language and give helpful tips to allow police, solicitors and others appropriately question and interact with the vulnerable witness.
4. What would be the function and remit of an ‘intermediary’ if it were added as a statutory special measure under the Act?

An intermediaries role is to help witnesses with communication needs to give their best evidence in criminal investigations and trials by ensuring that witnesses can understand questions and communicate their answers.
Following assessment of the witness, the intermediary is involved in both police investigations and at the court.  The intermediary’s role at investigation interview and trials is to enable ‘complete coherent and accurate’ communication to take place.  Intermediaries explain questions and answers to the witness, without changing the substance or meaning of evidence.  Their role assists questioners to test the witnesses’ evidence but intermediaries do not provide an opinion on whether the witness is truthful, the intermediary neutrally facilitates communication.
An intermediary’s role includes: 

· Accurately and quickly assess the vulnerable witness’s receptive and expressive communication needs using both formal and informal assessment techniques.

· Using their assessment findings to develop communication strategies which enable the witness to understand questions put to them and communicate their answers back.

· Describe the communication needs of the witness to the criminal justice practitioners in the case and work with them to enable the witness to participate in the criminal justice process.  This can include advice in the structure of questions used and concepts that the witness has difficulty understanding.
· Where necessary, the intermediary actively facilitates communication between the witness and the other parties in the case to overcome a communication breakdown.

· Provide an impartial professional source of advice and guidance to criminal justice practitioners dealing with vulnerable witnesses.  Establishing credibility in an often challenging and emotionally distressing environment to become an ambassador for the intermediary scheme.
· Attendance of a court familiarisation visit to accompany the vulnerable witness 
· To write reports on the witness’s communication needs and strategies for managing these needs which will be used by the court and police officers and justifying any recommendations and the need for an intermediary if challenged. 
5. Should an intermediary be available for the accused?

YES

6. Should an intermediary be available in civil as well as criminal proceedings?

YES

7. How could the costs associated with the use of an intermediary be met?

Intermediaries should be paid for their work with the vulnerable witness and criminal justice practitioners as any other professional.  Money should be made available centrally from the executive to fund the scheme. 

Registered intermediaries should be able to claim travel expenses, subsistence allowance and overnight accommodation, as appropriate, for the period of time they are involved with intermediary duties.  A standard hourly fee should be payable for all intermediaries whether employed or self employed.  An unsocial hours rate should also be available to cover duties necessarily undertaken early morning or late evening on weekdays, on public holidays or on a Saturday or Sunday.

Employers should be able to claim compensation when they release an employee for intermediary duties or professional and developmental duties.  This is when the employee would ordinarily have been working on the days in question and had not taken annual leave, time off in lieu of hours worked, unpaid leave, or equivalent on that days. 

Question 8
a) What skills and background would an intermediary need to have?

An intermediary is a challenging role working closely with vulnerable witnesses and criminal justice practitioners and may be required to act in emotionally distressing cases.  Candidates must therefore have excellent interpersonal skills and emotional resilience.  Intermediaries may be required to assess a witness in a matter of days, so a flexible approach is required. 

The RCSLT recommends that candidates meet a number of intermediary core competencies rather than hail from any particular professional backgrounds.  The competencies would elicit evidence from candidates of how they have assessed communication needs and facilitated the communication process in a similar way to how an intermediary would be required to act.  In England a candidate must provide evidence on how they meet the following six competencies if they wish to apply to become an intermediary: 
1. Establish rapport

2. Assess communication 

3. Develop communication strategies

4. Facilitate communication

5. Establish credibility

6. Describe communication needs to others, orally and in writing

Skills and abilities
· Professional skilled in helping children or vulnerable adults (those with mental disorder, learning difficulties or physical disability or disorder) to communicate 

· Ability to quickly establish rapport with children or adults with communication needs

· Experience in carrying out formal or informal assessments to accurately and quickly assess a vulnerable person’s receptive and expressive communication needs

· Ability to develop strategies to enable people to understand and communicate

· Experience actively facilitating communication between a vulnerable person and another party to overcome a communication breakdown

· Excellent oral and written communication skills

· Experience working with a range of different professionals and ability to tailor information in a way that makes it accessible to all parties 

· Experience in writing reports on a vulnerable person’s communication needs

Personal qualities and attributes
· Professionalism: intermediaries are required to work with a range of different people including vulnerable witnesses, police officers and legal professionals. They must be able to adapt their approach accordingly  

· Credibility: intermediaries must be able to establish a credible persona with both criminal justice professionals and vulnerable witnesses

· Approachability: intermediaries must present complex information, both verbally and written, in an easily accessible form to enable criminal justice practitioners to understand a witness’s communication needs   

· Flexibility: intermediaries can often be required to assess a witness within a matter of days so a flexible approach is required. Intermediary duties can take place at a variety of different locations so willingness to travel is important

· Impartiality: an intermediary is appointed to serve the court and the interest of justice, not the witness or any particular party in the case

· Resilience: intermediaries can be required to act in emotionally challenging cases such as child protection and sexual offences

· Ambassadorial skills: this is a new profession in the criminal justice system so intermediaries must be able to explain their role and present a professional persona.
b) Would they have to be specifically trained and accredited?

YES

9. Please indicate whether you agree, disagree or are unsure about the following statements:

a) The individual needs of the witness (child or adult) would need to be assessed in advance and taken into account in deciding whether to appoint an intermediary as a special measure.

YES AGREE 

b) The individual needs of the witness (child or adult) would be the decisive factor in deciding whether or not to appoint an intermediary as a special measure.

YES AGREE

c) The use of an intermediary should be treated as a ‘standard’ special measure for child witnesses if introduced under the Act

YES AGREE 

d) The use of an intermediary should be treated as a ‘further’ special measure for child witnesses if introduced under the Act

3 UNSURE 

4 AGREE

3 DISAGREE

e) Intermediaries should be available on application to the court for adult vulnerable witnesses

YES AGREE 

10. What, if any, impact do you consider the use of an intermediary might have on examination and cross-examination of a witness?

The intermediary’s role at investigation interview and trials is to enable ‘complete coherent and accurate’ communication to take place.  
The intermediary allows the witness to give their evidence by facilitating communication with the court, supports the witness thereby reducing their anxiety and tension levels and promotes understanding and comprehension. 

Intermediaries explain questions and answers to the witness, without changing the substance or meaning of evidence thereby ensuring that the witness understands what is being asked and can respond appropriately. 

Their role assists questioners to test the witnesses’ evidence and ensure that justice is achieved.
11. What, if any, impact do you consider the use of an intermediary might have in enabling the jury (or judge) to make an assessment of the witness’s credibility and reliability?

People with communication difficulties are often misunderstood, their abilities tend to be underestimated and competency and capacity still tend to be judged by communication ability.  Having someone whose role is to clarify communication with the judge and jury could enable the witness to be seen as competent, more reliable and credibility. 

The intermediary ensures that the judge and jury have an awareness of the client’s difficulties and help to convey the witness’ account to ensure that the judge and jury have understood it.  Intermediaries establish effective communication within the court setting and help to ascertain whether the witness understood the information and questions.

Jury members often have little experience of people with communication difficulties.  Having an intermediary to facilitate communicating the witnesses account would reduce confusion and errors due to jury members interpreting the evidence inconsistently or underestimating the importance of the evidence.
This would also avoid discriminatory bias assisting the judge in reaching the correct judgements.

12. What would be the advantages and disadvantages of adding the use of an intermediary as a statutory special measure under the Act? 

Advantages 
· Ensure all witnesses have equal access to a fairer trial 

· Fairer representation for the adult with communication difficulties

· Improved quality and accuracy of evidence 

· The English experience shows that at least half of cases would not have reached trail stage without the use of intermediaries.

· Ensure that vulnerable witnesses were able to understand the procedure, information and questions and able to communicate their evidence effectively.
Potential disadvantages
· Costs and how would bear these

· Finding sufficient number of intermediaries with the skills, knowledge and experience 

· Labour intensive if done properly 

· Establishment of criteria for deciding when to invoke special measures i.e. what guidance or test would be put in place to ensure for consistency 
· The English experience suggests that in some cases even where there is a functioning intermediary scheme there can be “cultural resistance” to making use of the scheme.

13. What are the advantages and disadvantages of working within the current legal framework?

Advantages

· Potentially a quick procedure to utilise as anyone can do this.
Disadvantages

· The current framework does not offer sufficient support to vulnerable witnesses.  Witnesses are often not identified and even if they were there is not access to experience, high quality accredited personnel to support the witness.  
· The current legal framework does not ensure that the individual who supports the witness has sufficient knowledge, skills or expertise to be able to perform this function.  Further there is no consistency as each individual who supports the witness does it on an ad hoc basis.

· Does not offer sufficient support to vulnerable witnesses with significant speech, language and communication needs (as well as other vulnerable groups).

· Possibility of discrimination towards adults with communication support needs if they have difficulty in understanding and communicating

· There is no framework to check if witnesses have communication difficulties.  Witness may not be able to communicate effectively and therefore be misrepresented in court. 
14. Do you have any other views or comments on the use of intermediaries to help witnesses give their evidence?

The evaluation of the pathfinders in England reveal that the scheme operates very well and that over half of cases would not have reached trail stage without the use of intermediaries.  Further this evaluation of revealed that intermediary referral is most commonly invoked where the vulnerable witnesses has communication difficulties.  
The RCSLT strongly recommends the introduction and extension of an intermediary scheme in Scotland, without this measure people with speech language and communication needs will be unable to receive fair treatment in both our civil and criminal justice settings.  Without the use of intermediaries vulnerable witnesses are unable to give their best evidence resulting in the collapse of the (criminal) trial and preventing justice.
We are concerned about how a vulnerable witness will be defined.  The majority of people who require an intermediary do so due because of their communication difficulties.  
Currently adult witnesses are classed as 'vulnerable' on application to the court if there is a significant risk that their evidence will be diminished by mental disorder as defined in the Mental Health (Care and Treatment) (Scotland) Act 2003.  We are very concerned that ‘vulnerable’ could be interpreted narrowly and fail to provide support to people with communication difficulties.  Witnesses with communication problems may not have “mental disorders” or “learning disabilities” and would not satisfy this test unless they had additional physical complications.  

The RCSLT recommends that a wide definition is adopted to ensure that all vulnerable witnesses receive appropriate support to be able to give their best evidence in court.

We recommend that the definition of vulnerable witness is defined to include children under 17 years of age; adults whose evidence is likely to be affected by a mental disorder or impairment of intelligence and social functioning; or who have a physical disability of disorder.
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